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MCIKAYHApPOIHOC YaCTHOC IIPpaBO

AKTYyaJibHbIe MP00J1eMbI IPABOBOI0 PeryJIHPOBAHUS UCKOBOM TABHOCTH B

Poccuiickoii @enepaunu

AnHoTaums. B cTaTbe onpenensiercs CylHOCTh U IPaBOBasi IPUPOJia UCKOBOM
JABHOCTH, PaccMaTPHUBAIOTCS OCHOBHBIE NPABOBBIE ACHEKThl 3TOr0 MHCTUTYTa, a
TAaK)K€ MCCIIEIYIOTCS OCHOBHBIE MPOOJEMbl 3aKOHOJATEIBHOTO PETyIUPOBAHUS
MCKOBOW TaBHOCTHU U BO3MOKHBIE BAPUAHTHI UX PELICHUS.

KiroueBbie cjioBa: HMCKOBasg JaBHOCTh, Tpa)JAaHCKHWE MPABOOTHOIICHUS,

I'paxpanckuii kogekc Poccuiickoit @enepannu, CpOKH UCKOBOM JaBHOCTH.

BaxxHbiM MpaBOBBIM HHCTPYMEHTOM, KOTOpPBIM HampaBjieH Ha 3alluTy
UHTEPECOB CYOBEKTOB TPAKIAHCKUX TMPABOOTHOIICHUM, BBICTYNA€T MCKOBas
NAaBHOCThb. Llenbl0 HMHCTUTYTa KMCKOBOW JABHOCTH SIBISIETCS  YIOPSAIOYEHUE
TPaXIAHCKOTO 000pOTa, CO3JaHHME OINPEACICHHOCTH W YCTOWYMBOCTH TPABOBBIX
CBS3EH, MUCHIUIUIMHA YYaCTHUKOB M OOECIIEYCHHE CBOCBPEMEHHOW 3alllUTHI TPaB H
UHTEPECOB CYOBEKTOB I'PaXAaHCKUX MPABOOTHOIIECHHU [4, c. 85].

3aKOHOZATENBHOE OIPEACICHUE OJTOMY IOHATHIO Jaercs B crartbe 195
I'paxxnanckoro komekca Poccuiickoit ®enepanun ('K P®), B cooTBeTcTBUU C
KOTOPOM HMCKOBOM JaBHOCTBIO SIBJISIETCSI CPOK JUJIsl 3aIllIMTHI TMpaBa IO MCKY JIMIIA,
paBoO KOTOpOro HapyuieHo [3, c. 102]. McTteyenue cpoka MCKOBOUM AaBHOCTHU CIIYKUT
OCHOBAHHEM K BBIHECEHHIO CYJIOM pelieHus: 00 oTkase B ucke (1. 2 ct. 199 'K P®D).

B nacrosiiee Bpemsi CyniecTByeT MO3UIMS PACCMOTPEHUSI KCKOBOM JaBHOCTH B
JIByX 3HAYEHUSX — OOBEKTUBHOM U CYOBEKTUBHOM. Tak, HCKOBas JaBHOCTh B
OOBEKTUBHOM CMBICJIE pacCMaTpUBaeTCsi B KAaueCTBE TIPakJIaHCKO-IIPABOBOIO

HHCTUTYTA, TO €CTb COBOKYIIHOCTH HOPM 3aKOHOAATCIILCTBA, KOTOPLIC PCTYIHNPYIOT



OTHOULIEHHUS, CBS3aHHBIE C 3alIMTOM TpPAXKIAHCKUX TMpaB. Yro Kacaercs
CyOBEKTHUBHOTO CMBbICIA, TO B 3TOM Cllydyae MCKOBas JAaBHOCTb OMNPENEISETCS Kak
MpaBoO JIWIA, YbM HHTEPECHI HAPYUIEHBI, BOCIOJIB30BATHCS CPOKOM ISl 3AIIMTHI
HapYUIEHHBIX TPaXIaHCKUX mpaB [4, ¢. 96]. OqHako HECMOTpPS Ha BCE MHOTOOOpasue
OTpEIEJICHUI NCKOBOM JJABHOCTH, B COBPEMEHHOE BpPEMS B IIOCTAHOBKE €€ CYIIIHOCTH
OCTaloTCsl MPOOJIEMHBIE aCHEKThl, HE MOJYYMBIIHE BCECTOPOHHEW TEOPETUUECKOM
pa3pabOTKH M 3aKOHOAATEILHOTO PEIICHHUS.

HyxHo 3amMeTuTh, 4TO MpPUMEHEHHWE HCKOBOW JaBHOCTH KaK OCHOBAHUS IS
OCTaBJICHHS TPeOOBaHUH UCTIA O€3 yIOBIECTBOPECHHSI MOKHO JIMIIb B XOJI€ CYJACOHOTO
npoliecca Mo 3asiBJICHUI0 OTBETYMKA. DTO SBISETCS MPOSIBJICHUEM TAKOIO MPUHIMIA
HMCKOBOM JIaBHOCTH, KaK TMPUHIUI JAUCIHO3UTHUBHOCTH M COCTSI3aTE€IILHOCTH B
rpaXkJIaHCKOM cyaomnpou3BoAcTBe [3, c¢. 125]. Mcxoas w3 3TOro mpuHIMIA, CYIbI
NIACCUBHbI B NPUMEHEHUN HCKOBOM JABHOCTH U HE MOTYT IO CBOEW HMHMIIMATHBE
PEIIHTH BOMPOC 00 UCTECYCHUH CPOKA NCKOBOW JTABHOCTH.

HNcTouyHMKM TIpaBOBOrO pPEryjIMpOBaHUsS CpPOKOB HMCKOBOW JIaBHOCTH 10
XapaKTEePHBIM MPU3HAKAM U COACPIKAHUIO0 MOXKHO KJIACCU(UIIMPOBATH HA TPU TPYIIIIbI
[2, c. 74]:

1) 3aKOHOJATENBCTBO, COAEpIKAIEe HOPMbI MEXKIyHapOJHOTO MpaBa 00
HMCKOBOM JaBHOCTH,

2) 3aKOHOAATENbCTBO, BBITEKAIOUIEE U3 IMOJIOKEHUM MEXIYHapOIHOTO
YaCTHOTO IpaBa;

3) rpaxaaHCKoe 3aKOHOJATEIhCTBO, BKJIOYAIONIEE HOPMBI ['paxaaHCKOro
kogexkca P®, wuHble (¢enepaibHble 3aKOHBI, pETyJIUpYyIOIIMe O00IlKue Havania,
OCOOCHHOCTH NPUMEHEHHS CPOKOB MCKOBOW JIaBHOCTHM K HMMYIIECTBEHHBIM U
HEUMYILIECTBEHHBIM NpaBOoOTHOIICHUAM. B I'paxnanckom kouekce P® k crarhsm,
MOCBSIIICHHBIM BOIPOCaM HMCKOBOM JaBHOCTH, MOXHO oTHecTu: cT. 181 («Cpoku
MCKOBOM JAaBHOCTH MO HEICUCTBUTEIBHBIM clelikam»), cT. 195-208 («MckoBas
JTABHOCTHY), cT. 367 («IIpekpamienrne nopyuuTesnbCTBa») v T. 1.

Cpok HCKOBOW J1aBHOCTHM MOKET OBITh Kak OOIIMM, TaK M CIEIHAJIbHBIM.

OOt cpoK MCKOBOM JaBHOCTHM COCTaBJISIET TPU roja C MOMEHTa, KOrja JHIO



y3HAJIO WM JOJDKHO OBUIO y3HATh O HapylieHUH cBoero mpasa (1. 1 ct. 196 'K PO).
CrneunanbHble CPOKU SIBIISIOTCS 00Jiee MPOIOJKUTEIBHBIMU WM COKPAILIEHHBIMU 110
CpaBHEHMIO ¢ 001MM cpokoM. K HUM, B YHaCTHOCTH, OTHOCSITCSI:

1) TpexMecsuHbId CpPOK HMCKOBOM JaBHOCTH, KOTOPBIM YCTaHOBJIEH ISt
TpeOOBaHMII COOCTBEHHUKA JIOJIM O TIEPEBOJIE HAa HEro ImpaB W 0OSI3aHHOCTEH
nokynarens (1. 3 cr. 250 'K PO);

2) MIECTUMECSYHBIA CPOK HCKOBOW MaBHOCTU MJi TpeOOBAaHWU HAJIOTOBBIX
OpraHoB O B3bICKaHUM HaoroBou caukiuu (1. 1 ct. 115 T'K PO);

3) roauYHBIA CPOK MCKOBOM JIaBHOCTH, YCTAHOBJIEHHBIM JUIsl TPEOOBAHHM O
IPU3HAHUU OCIIOPUMOM clieNIKu HeaencTBuTenbHOM (1.2 cT. 181 'K PD);

4) NBYXTOJAMYHBIA CPOK, KOTOPBIM YCTAHOBJIEH [Jisi TpeOOBaHUU B 001acTH
UMYUIIECTBEHHOTO cTpaxoBaHus (cT. 966 'K PD) [1].

Taxke rpakJaHCKOE 3aKOHOAATEIbCTBO YCTAHABIMBAET, YTO TEUYEHHUE CPOKA
VMCKOBOW JABHOCTHU MPEPHIBACTCS COBEPIICHUEM TAaKUX JIEUCTBUM, KaK NPEAbSIBICHUE
UCKa, COBEpUICHUE JACHCTBUI, CBUIIECTEIbCTBYIOIIMX O MPU3HAHUM J0Jra U T. 1.
[1,c.58]. Bmecre ¢ TeM HYXHO OOpaTWTh BHHMaHHE Ha TOT (akT, 4TO Cpelau
JICVCTBUMA, KOTOPBIE MPEPHIBAIOT TEUYEHHUE CPOKa MCKOBOM aaBHOCTH, B 'K P® He
Ha3BaHbl JICUCTBUSI HOCUTENS CYOBEKTMBHOIO TIpaBa HWHOTO  Xapakrepa,
HaIIPABJICHHBIE HA 3aIUTY HAPYLICHHOTO MPaBa, HO HE CBSI3aHHBIC C MPEIAbSIBICHUEM
ucka B cyze. Imerorcst B BUly ciiyyau, PU KOTOPBIX 3aIIUTA IPaBa OCYIIECTBISETCS
B MHOM, HeCyJIeOHOM TMOpsJIKe, YTO B TOCJEAHEee Bpems mnoiayuwio B Poccun
AKTUBHOE Pa3BUTHE.

B pernmameHTanuy U NpUMMEHEHUM MCKOBOW JaBHOCTH BO3HUKAET MHOKECTBO
npoOJieM, B MEPBYIO OUEpe/b CBS3AHHBIX C HECOBEPIICHCTBOM 3aKOHOAATENILCTBA U
UH(OPMHUPOBAHHOCTHIO CTOPOH. Baxwnermei npoOiemMon BBICTYIIAET
HEOCBEJIOMJIEHHOCTh CTOPOH O CYLIECTBOBAaHMHU IIpaBa Ha 3asBJICHUE O MPOITYCKE
VMCKOBOW JaBHOCTU. He pa3psiCHEHHE CyAOM Yy4YaCTHHKAM JIeJia MpaBa BO3PaXarhb O
IPOMYCKE CpOKa MCKOBOW JABHOCTH MOKET BBECTM OTBETYMKA M HCTIA B
3a0J1yKI€HUE OTHOCUTEIBHO UX IPaB. DTO, B CBOIO OYEPE/lb, MPOTUBOPEUUT IIPUPO/IE

Cyda KakK OpraHa BJIaCTH, HPU3BAHHOI'O 3alIUIIATh IIPpaBa W 3aKOHHBIC HMHTCPCCHI



rpakaad. Ilo 3ToM mnpruymMHE Cyn AOJKEH pasbsICHATb CTOPOHAM BO3MOXKHOCTH
BO3paXaTb O JAaBHOCTH B KauyeCTBE OTMAEIBHOIO IIPOLIECCYAIBHOIO IIPAaBOMOYMS,
YUYUTBIBAs CIIELMAIBHBIN XapaKTEP YKA3aHHOTO BO3PAKECHUS.

Takum o00pa3oM, HCKOBas JAaBHOCTb SBJISETCS OJHUM M3 LEHTPAJIbHBIX
UHCTUTYTOB 3aKOHOJATEJILCTBA, HO BMECTE C TEM, MHOTHME U3 BOIPOCOB HCKOBOMU
JABHOCTH HYKJIAIOTCA B YETKOM 3aKOHOAATENBHOM pETYJHPOBAHMM W HAYYHOM
uccinenoBaHuy. VMICKOBYIO TaBHOCTb HY»KHO paccMaTpuBaTh B KauyeCTBE MHCTUTYTA,
KOTOPBIN PEryIupyeT KOMIIEKCHbIE UMYLIECTBEHHbBIE OTHOLIEHUSI U OOBEAUHSIET BCE
MaTE€pUaJbHO-IIPABOBBIE  CPOKM,  HANpPaBJICHHBIE HA  peanu3aluilo  I[pasa
3aMHTEPECOBAHHOrO JIMIAa Ha 3allUTy HApYyLIEHHOrO IpaBa B CyAcOHOM IOpSJIKE B

paMKax HCKOBOI'O ITPOMU3BOACTBA.
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